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These companion cases involve similar facts and a single
basic interpretation and application of the Agreement. In both
cases the grievants ask that the Company cease scheduling B.VWolsh
to i1l temporary vacancies as Assistant Boller on the 54 inch
mill in the Tandem !Mill Division of the No. 1 Cold Strip Depart-
nent.

B. Walsh was assigned to the 54" Mill sequence on Novem-
ber 7, 1955. He had previously been a Feeder on the 72" Mill
where he had qualified and, as assigned, had filled temporary
vacancics as Assistant Roller. When he started ot the 54" 1M1l
hc had a discussion with his Foreman in which he stated that he
preferred thoe Catcher's rather than the Stickerts job. Both oc~
cupations arce joined by ‘vertical lines on the sequence chart ine-
dicating that promotion may bve cffected from either without serve
ing in the other. 7The Foreman stated that inasmuch as Knight
(one of the gricvants) permanently occupled the Catchert's job he
could not awpoiut VWalch to 1t, but that if Walsh would serve as
Sticker (a lces desirable job from Walsh's viewpoint) he would
fulfill Walch's expressed desire to Ti11 in on tcmporary vacan-
clcs in the Assistant Boller's job on the 54" Mill, one step up
from Sgichkcr aud Catcher. UWalsh was satisficd with thils arrange-
ment aud illed o pormanent vacancy as Sticker.
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Valsh's scquence seniority date was March 10, 1937; the
gricvant Foran in the Sticker-Catcher occupation had the next
most Junlor sequence date, October 1, 1939; and the gricvant,
Knight, followed Foran with Dccember 12, 1939, The gricvant
Soplko vas an incumbent of the Feeder Job, onc step below.Sticker-~
Catcher, and hce had a senlority datc of January 27, 1957. Sopko
was number 11 in the list of e¢mployecs in the ifeeder job by S€w-
quence dates.

The record establishes that when Walsh came into his

54" Mill Sticker job, he filled a vacancy prcaviously occupled by
one Meade who had a sequence date junlor to Knlght's. Because of
his senior position in relation to Meade, Knight, for a number of
years, had been given the opportunity to fill temporary vacancies
in the Assistant 30ller job and, in fact, filled such jobs for
two days each week, three days ocin* spent as Catcher. Despite
his assurances to Walsh that if he servod as Sticker hc would
i1l temporacy vacancies as Assistant Roller, and despite the
fact that he carried him on his records as sequentially senior

to Knight, the Forcman continued in effect the schcdule of as-~
signments that had been in force prior to Walsh's arrival. This
meznt that Knight, not Walsh, was assigned to temporary vacancies
as Assistont o0ller. The Foreman testified and the Company as-
erts that this was due to a clerical erro: not apprecliated or
recognized until July, 1957 when ¥Walsh, for the first time after
his canversation with his Foreman, laid claim to temporary vee
cancies in the Asslistant nollerr Job. nis was approximalely onc
year and ninz months after Walsh's entrance into the Sticker job.

In éhe intervening period (November 7, 1955 to July 30,
195?) knight, who worked on the same turn as Walsh, “"went around"
him to complete 137 turas as Asslstant Roller; and in that same
period, Soqho completed 31 turns. Walsn concedev that he knew
that these turns were worked by Knight and Sopko. The Assistant
Roller, 1t’1° sald, performs hls work about 10 to 12 feet awa Y
from the Sticker and earns from two to seven dollars morc a day.

Some time in July, 1957, Sopko, it appears, stated, or
he was quoted as having stated, that Walsh had waivced promotion
to Assistant Roller. When thls came to Walsh's attention he
denled that he had walved premotion, the cleirical eiror in
making the asslonments in the perlod referrcd to was acknowledged
by the Company and Walsh, thercupon, as Knight's sequential
sentor was assined temporary vacancies in Assistant Roller
that developed thereafter. The grievants ask that these ascign.-
ments ccease (becauwse Walsh should be Yconsidered as* having
wailved promotion to Assistant Roller)and they also ank thalt they
be compenaated for all Asslstant Bollcer tuims to which Walsh hacd
been thus ussipned. Forou, bearing a scquence date juntor to
Walsh but sculor to Knight, claims to have been "carricd along"
by Knight., Both partics asscrted on the record that this conse-




-3 -

quence is in accord with their understanding and intcerpretation
of the Agrecment and that Foran has a clalm, as alleged, if 1t
should bc dccided, herc that Walsh, in effect, walved promotion
-~ the central point at issue.

The Company states that lnasmuch as Walsh had not signi-
fled his intention to his supcrvisor to walve and, in fact, had
not becn assigned to or scheduled to réport as Assistant oller,
he cannot be considered as having waivced. The applicable pro-
vision of the Agreemcnt for construction here is Article VII,
Section 6 (b), Paragraph 151 which reads:

"(b) Walver of Promotions. An em-
ployee may walve promotion by sig-
nifyinz such intention to hls suplCr-
- Visor ol shall Le considacied as
wailving i1 he Talls TO step up
¥o 1111l & vacarcy. Sucil Walivers,
shall bé notcd in the personnel
recordes and confirmed by the Com-
pany in writing. Employees may
withdraw their walver or announce
their intention to fill future
vacancies (which the Company shall
also note in persommel records and
confirm in writing), followinz which
they shall again become eligible for
promotion, but an employee who has
so walved promotion and later with-
draws it as herewith provided shall
not be permitted to challenge the
future higher sequential standing
of those who have stepped ahead of
him as the result of such walver,
until he has reached the same job
level above (by filling a permanent
opening) as those who have stepped
ahead of him, at which time his
walver shall be considered as having
no further f{orce and effect." (Under-
scoring supplied.)

The Company readn this as meaning that a walver occurs only if

a) the employce signifies his intention to do so to his super-

visorj or, b) he rofuses to fill a vacanoy wvhen assipgnod to

do go, Here, says the Company, lnasmuch aw Walsh was never ac-
tually assigned or ccheduled asz Assistant Roller, he had no op-
portunity to rcfusce to ctep up and there was no walver.

© The Unlon, on bchalf of the three grievants argues that
Walsh failed to step up to 111 a vacancy, and that in the cir-
cumstoncee here presented, he should therefore be “consiceced as'




waiving.

N T

The Union's theory, in effcct is that therc was a con-
structivec walver, by conduct or by falling to act.

The record, in support of the Union's pos 1L10n discloses
the following: .

1)

2)

From November 7, 1955 (or from 30 daye therenfter,
inasmuch as Walcsh had to serve as Sticker for that
period before hchcould f1ll Assistant Roller va-

" cancles) until the end of July, 1957, although

clearly possessing (and knowing that he possessed)
geequential rights to fill Asqibtant Roller vacun-
cles, and although he was assurec by the Company
that he would be so assigned, Walsh permitted
others, junior to him to enjoy what were his
rights and did¢ not complain that the Foreman's
promise made to him was unfulfillec¢. During

that period, as stated above, with his knowleadpe,
Knight fillec¢ 137 turms and Sopko.31 turns.

During the aforesald period, Walsh (according to
his own testimony) on numerous occasions dis-
cussed hils relationship to or interest in the
Assistant 3oller's job with lnight. The latter
frequently went to and from work with Walsh ond
they spent evenings socially with each other.
Knight was the Asslstant Grievanceman for Walsh's

“sequence wnit. According to VWalsh, on one occa-
- slon Knight stated to him that he did not mind
[ Knlght's taking his Assistant Roller turns, oc-

caslionally, because of his consilderable length

of service but he resented such turns beinz given
to Sopko (with a late sequence date of January ?7,
1947). He testified that he saild to Knight

"!This don't look so bad Joec, /Rnight7 that
you are taking these turns avay {rom me,
because there ls only a couple of years
between us on the job.' "I said, !'You are
a lot older mun than Sopko. He 1s only a
t47 man, but 1t looked pretty rottent'; I
sald 'wncn they werp putting Al Sopko ahead
of me, a ‘47 man'.

He also testificed that he told Knight

“tY don't kuow how you can be a fricnd of
mine when you are a gricver and take
thot Job ahcad of me.' In other words
I indicated to him, why didn't he o
and do somcthing: aboutl 1t, and he Just
Kind of brushed mo off, Mr. Knlght, herc,t




3)

k)

-5-

Waloh testified that these conversations took
placc "Lots of times, even in the basement of
my home."

Subsequently, according to Walsh, six or cight
months after he went on the Stinker Job

"Mpr., Knizht and I had¢ an argunent in the
bagement over this. He told me right
dowvm in my basement that he would fight
hell out of me before I get that job in
that Mill, and he worked in that Mill
for twelve yeapp and is entitled to that
job, and hc would give me the biggest
battle I ever had over it."

Despite Walsh's resentment at being passed over for
temporary promotions by both Knight and Sopko, and,
despite Knight's expressed personzl intecrest in the
job and Wwelsh's awarcness of his sequentlal rights,
the record makes it clear, that uatlil the ené of
July, 1957, at no time did he complaln of thz as-
signments of the othners or Knight's "brush ofrf"

of hls concern to any reprcsentative of the Com-
pany, to the Union Gricvanceman who worked about
thirty feet from his pogt or to the Local Unlon
acting through its general offlicers.

Walsh testified that eight monthes to a year after
going on the Sticker Job he had been scheduled

"to Assistant Roll four turns in onc week,
and it was up on the Board, and I thouzht
that Mr. Knight was in the office and saild
somethiing about it /Presumably on his be-
half/. -

"The next day, I went out. The schedule was
down and they rescheduled me the same old
way I wac.

3 % % Mpr, Docrr was forcman and I asked
Mr. Doerr and he sald 1t was a mistake
of the offlce making out a schedule like
that so they changed it back."

Walsh stated that even on this accasion he did
not bring the failurc of his expectalions to
the Forcmarn with whom he had his initial con-
versation and rrom whom he had reccelved assure-
ances of assipnments as Assistant Roller.,
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5) Knight denies the truth of Walch's statements con-
cerning his interest in or expecctation of belng
promoted to Assistunt Boller and asscrts that he
had always been undcer the impression that Walsh
had waived the Job, _

A close reading ! the first portion of Parugrapn 151
reveals two methods of walilving promotions. An employce wmay
walve by "silpnifying his intention to hls supervisor'., There
arc at lcast Lhree ways in which thic could be done: 1) he
might tell his supervisor that if any promotion should be of -
fered, he would refusc it; 2) he might sign a writing or ex-
ecute a waiver form to the same effect as in "1)"; or, 3) he
might keep his peace untll schedulecd for or assigned to a
higher job, and then express his cefusal to promote. In cach
case the employec uncquivocally "significs" by speech or written
expression his disinclination to "step up". -

Having coverecd sltuations in which an employee "signi-
fies" his waiver by an express refusal to promdte, the parties
proceceded to deal with conduct not express or explicit, but
tantamount to refusal or, at least, entitled to the same treat-
ment, under the Agreemecnt, as an express signification of
walver. They said he "shell be considerced as waiving if he
fails to step up to £111 a vacency". The Company argucs that
"fails to stopr up! means '"refuses to step up." I do not agree,
Apart from the fact that the partlies did not use the woro ‘re-
fusce® which seems to be a natural and apt word to have been
used if thic was thelr intention, this construction would mean
that the sédcond clause followiny the word “or" adds nothing
whatever ia meaning to the first clause. It would be equivalent
to having provided that an employee may walve promotion by sig-
nifying such intention to his supervisor (by signing a walver
or by refdsing to promote when assigned) or shall be considorod
as walving 11 he fails to step up to fill a vacancy viz., by re-
fusiny to !step up when assigned. This 1s dlfficult to accept.
The likelier constiruction would be that in this dlzjunctive sen-
tence, the sccond clause describes circumstances where walver
occurs cven thourh it might not have been'signified" in an un-
mistakeably objcctive manner ~ by words or by the act of refus-
ing to work as assipgned. That 1s to say, under the first portion
of the sentence onc wailves by "signifylng" (which includes sig-
nifying a rcfusal to step up when assigned); in the sccond poi-.
tion onc does not walve by signifying anything, but a walver is
acsumed from the clrcumgstances. Thus, a constructive waliver
cculd occur by conduct -~ oxr by failing to act where the circun-
stunces w?uld scem, reasonably, to call for actlon. .

Here there was a coustructive walver by Walsh who "shall
bo considered" one walvingr when he failed to step up to 111 As-—
glstant Roller vacancics for over a year and a half', It is clear
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that he had mowlcdre a) that his junlors werc getting the as-
sifmnents in preiercnce to him; b) that he had a contractual
right supcrior to theirs; c) that he had been assured by the
Cowpany that he would gct the assigrunents; &) that (by hils own
testimony) he was being "Lruched off'* by hls Gricvanceman who
himzcelf v 2 benceficlary of the assignmenta; and that when,
finally, ho was actually scheduled for Asslstant Roller assigne
ments, the schedule had been changed to give the opportunity to
Knigzht. Yet he addressed no werd of complalint to Management,
his Gricvanceman or to the higher responslble offlcials of hise
Local Unlon. His only c>p1unation of his falilurc to do so Ais
that he did not sign a wailver and he relled on Knight, his As-
sistant Gricvanceman. In answer to the Arbitrator's question

"Well, if he/Knight/ didn't go to bat for
you, wasn't it your respousibllity to
yoursclf to scc somebody else about
the problem?!

he stated

"Well, I just let 1t go by too long I
guess."

Surcly,one year and almost nine montns (and 137 twms
worked hv o\nlrnn ang 31 ()V o()lmu, a total of £e uuu..u..a) is "tece
long" in this situation in which silence is equjValcnt to acquli-
escence. This is nct to say that under all other oircum tanccs
a failure vigilantly and aggressively to defend once's sequential
rights 1s tantamount to waiver. The Aroitrator's authority is
confined to the case before him and the special facts therein.
In this casc, Walsh's fallurcec to stcp up to fill the vacancy by
recason of inact\on undcr the circumstances described is fatal
to his caus

The record contains considerable testimony as to the
role of Knight in misleading Walsh as to his rights and to the
conflicts in his interests. AS to this agpect ol the case it will
only be roemarked that Walsh 1s reasonably literate and intelllgent;
he is reasonably well informed of his contractual rights (although
he may well have misinterpretcd the for ce and cffcct of Paragraph
151); he was put on notice of the adverse character of Knight's
interests and ambiltlons; and resort to thu Company or his Unlon
of ficlals for corrcction of any wrongdoing by Kknlght was not
sought by or denicd to him, :



AVINRD

The grievances are granted. The Company and Union will
meet and seck to ascertain from the Company's records to what
compenasation the grievants, respectively, are entlitlcd by rcason
of assignments of Valsh to {11l temporary vacancics in Assigtant
Roller. Jurisdiction is retained to determine the back pay to
be awvarded if the parties are unable to do this by discussion
between them.

' Peler Scelitz,
Assistant Permanent Arbitragtor

- pare

Approved:

David L. Codlc,
Permamnent Arbitrator

Datcd: June 30, 1958
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